GIST OF THE CASE

The applicant approached the Hon’ble CAT, Chennaiseeking following reliefs:
To declare Clause 3.1 of Executive Promotion Policy in so far as it prescribes two different eligibility criteria for consideration for First Time Bound Promotion as unconstitutional,void and violative of Art.14 & 16 of Constitution of India and consequently direct the respondent(BSNL) to give the first up-gradation w.e.f. date of completion of 4 years in the current IDA scale with all monetary benefits.

The Hon’ble CAT, Chennai,observed as follows
1. The respondents (BSNL) have not been able to justify how a discriminatory provision having an element of pay scale can be justified to deny the benefit of upgradation to the senior in the same scale, 
2. Agreed with the contention of applicant that clause 3.1 is discriminatory in nature and therefore it should go.
3. The differentiation of six and four years based on salary does not serve the purpose of removing the stagnation which is the intention of the scheme.

4. Any Government order should not suffer from arbitrariness

5. The arbitrary division of six years and four years based on scale of pay will definitely violate Art.14 & 16 of the Constitution. 
With the above observations, the Hon’ble CAT set aside clause 3.1 of the EPP to the extent it refers to:


“grant of upgradation on completion of four years of service in the current IDA Scale subject to the condition that the Executive’s basic pay in the current IDA scale has crossed/touched the lowest of the higher IDA scale for his/her upgradation is to be considered”.
CLAUSE 3.1 FIRST UPGRADATION ( as given in the Promotion Policy)
The FIRST UPGRADATION of IDA Scale of individual Executive will be due for consideration 

· On completion of 4 (four) years of service in the current IDA Scale subject to the condition that the Executive’s basic pay in the current IDA scale has crossed/touched the lowest of the higher IDA scale for his/her upgradation is to be considered

(OR)

· He/She completed 6(six) years of service in the current IDA scale,


whichever is earlier.
As can be seen from above, there are two provisions in the clause 3.1 ( first provision talks about promotion in 4 years with a condition and the second provision on completion of 6 years).

INTERPRETATION OF THE JUDGMENT
(Note:   Every judgment need to be seen in totality to understand the judgment in its true spirits.   Every letter used in a judgment would convey the direction in which the judgment travels and the intention of the Bench.)
· PARA 1 REFER TO THE RELIEF SOUGHT BY THE APPLICANT.
· Para 2 to para 5:  Case details and rival claims
· Para 6 to 8: consideration of the rival claims.
· Para 9 to15: Operative part of the judgment.

The respondents (BSNL) have not been able to justify how a discriminatory provision having an element of pay scale can be justified to deny the benefit of up-gradation to the senior in the same scale.  This differentiation of six years and four years based on salary does not serve the purpose of removing stagnation which is the intention of the scheme. 
In para 13 the Hon’ble CAT sets aside only the “SUBJECT TO” condition for consideration for first time bound Promotion.   This is explained below for the benefit of the reader.
Para 13: For the aforesaid reasons and placing reliance on the above mentioned judgements  of the Hon’ble Apex Court, we set aside the clause 3.1 of the OM dated 18/1/07 to the extent it refers to

“the grant of upgradation on completion of four years of service in the current IDA scale subject to the condition that the Executive’s basic pay in the current IDA scale has crossed/touched the lowest of the higher IDA scale for his/upgradation to be considered”

Para 14
The rest of the portion of the provision of clause 3.1 will remain unaffected.

Analysis of these two paras


Normally, when Courts wish to delete/strike down a portion of a clause, the impugned clause will be reproduced and the relevant portion or the sub-clause will be struck down.   The left out portion of the impugned clause would carry a complete meaning.   The wordings of the judgment would be specific on removal of a clause/sub-clause.   

In the instant case, the portion given in the judgment of the Hon’ble CAT is not the extract of the clause per-se.  Also the wordings of the CAT Bench it has set-aside the clause 3.1  to the extent it “refers to”need to be given a clear thought.  Again para 14 of the judgment says "rest of the portion of the provision” of Clause 3.1 will remain unaffected. This again confirms that full provision itself is not deleted.
This would clearly mean that only the condition of pay for giving the First Time Bound Promotion in 4 years is struck down and not the entire provision of giving first time Bound Promotion in 4 years ifself.
Going by the presumption that the entire proviso (giving first time bound promotion in 4 years) itself is struck down would be thoroughly misleading.   Balance left out portion in Clause 3.1 will be incomplete with no meaning to the words (1) or AND (2) whichever is earlier. 

Again, negating promotion given on completion of 4 years to a large section of the executives without giving an opportunity to be heard, will be a clear violation of ‘Principle of Natural Justice’ and no Court would do it.

Also giving promotion/upgradation on completion a particular period is totally an administrative function.   Any judicial order negating/wholly striking down a particular provision which would benefit a sizeable portion of the employeeswould amount to judicial over-reach i.e. interfering in the function of the administrative side and no court would do this.  The courts are empowered to strike down the unreasonable classification, if any, that to only to the extent that classification would violate the Constitution.

It appears that some people are interpreting the judgment to suit their side and only to belittle the effort.  
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